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Art. 77 Handing Over of Detainees at the Close of Occupation

"Protected persons who have been accused of offences
or convicted by the courts in occupied territory , shall
be handed over at the close of occupation, with the
relevant records, to the authorities of the liberated
territory."

DYD DY ,NY2IDN NNISYNN T DY DYPORM DXPIYN MNINY 7272 DN PIPYN
YIPIV 295, BININ 13 PINRY SVINDAR 19y NN (close of occupation) vh1on
: Pictet Sw 1902

"The convention states expressly that persons detained
by the Occupying Power shall be handed over at the
close of occupation to the "authorities of the liberated
territory'". This is an absolute obligation and no
exception is permitted.

The "authorities" mentioned will be those who in fact
take over legal power in the territory abandoned by the
Occupying Power, whether they are the government
existing before the invasion of the country or another ,
newly formed, government."

(MPNRa xS MUHTIN)

Jean S. Pictet, Commentary : IV Geneva Convention :
Relative to the Protection of Civilian Persons in Time of

War. (Geneva, International Committee of the Red Cross,
1958) p. 366.

(L7nVP9” Yond)
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YTUMN IN INYRINY ON DY 1) LOYN NI WYNNY DPOR DY N YN 77 9y
YA OO INYHN N NN 2NYIN AEYNA IPIMNY NYN DD, MPay A
: 9D 9NN NVPO DV 1D 366

"It is made clear that the provision covers both persons
"accused of offences" (in preventive detention) and
those '"convicted by the courts" and serving their
sentences."

(MPNa XY NWITIN)

VIDIN DPD DY DXPIYN 93 HY MNINY NIIN YAIP TPYIIN N2 TINND 134 9590
: P15 (close of occupation)

Art. 134 Repatriation and Return to the Last Place of Residence

"The High Contracting Parties shall endeavour, upon
the close of hostilities or occupation, to ensure the
return of all internees to their last place of residence, or
to facilitate their repatriation."

(PN NS NYXTIN)

: YAPYTO 516 70ya, NP T DY ¥aP) 134 PyD Y

"This Article is based on the following provisions of the
Stockholm Draft :

Return to domicile , emigration : The High Contracting
Parties shall endeavour upon the close of hostilities, or
occupation, to facilitate the return to their domicile, or
the settlement in a new residence, of all persons who, as
the result of the war or occupation, are unable to live
under normal conditions at the place where they may
be."

(MPHa XY NWITNN)

DMV 0N ,2%¥0 134 Pyoa 0NN "internment'" -y "internee' ©’vr*an
LN TN OONNN INYN DIMIYY | TPYITN NAYI THNND 78 -) 42 DIPYDN DIMPIN
.DIYIVNN MY ,0ONNN DXPNYN DI NINY 2NN INRIAND HWNNN DIV
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DD O WHYN |, 134 - |77 ©yoa v ,"close of occupation"  »van
1790 DY PV INT ._NIVW2I9N DNNYND DYVN WIAIN NVYNN NTIN NI 9V

:Fleck 5w

D. Fleck (ed.) The Handbook of Humanitarian Law in
Armed Conflicts (Oxford University Press, 1995) p. 251 :

"Belligerent occupation means actual control by a state
of territory not its own, usually by military coercion (see
section 525). Such occupation ends when control is no
longer exercised, which may happen for a number of
reasons, e.g. if control is regained by the party
previously in control of the territory ; if the occupying
power retreats voluntarily from the occupied territory
(for instance, in accordance with a decision by the
Security Council or a peace treaty) ; or if there is
debellatio."

(PN N NWXTIN)

.87

NMHIVIININ MINNND TV =N N2 NINNY 134 - 77 DYV D P

DTN MY NLYO MMNN ¥7320 MPNY DV 27 190N NPISN NPTHN MOLIOPID
, T2 APY .1PYITN DAY TINK DY B29VIMNN BIPINN 29 HY AN XN YD NIV
DAY TIMN DY SVAVNT NTHRYN NIRY 1D POYN LIVYNN N2 TIAD T DY YIP)

: DUNY IND DY TN NIRVIN ,DXNLYI NNIIND NINRYY MWD

,9.6.05 -2 117) /ANY INIWS NI 73 /AN ATY GIN MINKD NN 1661/05 812
290 YT OV PN PO YV 4 NP9 (00 11 2977

VIYND DXNMIND DNVAYH 29P2 NYNIPHNN NDYHN  IRIY DY INTHY 9N Dy
23113959 IMINDINA VAW NI NN NPV N2V NN DIV NI IDINIIAN

WNNY MPNY DY NDIPO PP 2IWN SVAVND NPHNI NYRIY PN NIV TINN
:IUNY INT DIPNN T DY DN PINIYY NTIN YNVLYN DIPVDYY DXAVIN YT DY 872D

12 ,(6.10.05 -2 11) /ANY 19990 NPIO PN /) /ANY NORTY 3799/02 ¥ N
SINN DV NN YNANTPI MININRY-D WIPN DN DY HOYNaINn SN YD yap)
MY YN MDY TIVNN MPVDY NNYD DIWPIANN H7NN YDIMND PNN
M9N NNTPI NIMNX IMYNNNL NNY YT, INK PVOYY IVIN YONOND
P2 ,¥2P N2 ANYNN WNIND TIN, YIY NNNY NI WPIIND PIVIN NYOI
221092 DY N DAY TININRD THINND 9730 HNNN YD [, INYD
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NI ,807 (5) N) 7779 HRAYS NOVWNN /) PIND 12 1950 NN 2056/04 N7)2 A
IPIN AN NTINN AT DY DMMDN PON D Yap)

,DOVNY 9 259N) /ANY HNIYS NHYYUNN YN /) AN NAYNINI 7957/04 N 2
N NTIONN ) DY OMNMON PN 2D ¥aP) NI ,(15.9.05 -2 17 PN PO
DNYA YTV INDA PMINDDIAN PIN 1A DY PIN POd MON»NN TN PPN

; 999291912 NTI9NN T DY NYPIND

981991 SNINA DOITY TN N2V INKA MXNNN 2D ¥aP 119YN LOWNN M 1A
INT )9 9Y 9IWAY HNIYS NOTN HY 797 ,391993290 YAIN IV MININ 1PN B3YY YY
: MY PYa

AYNN DTN MIN D7N8 NS TP9) 73 /ANY VDN NNNY TPIMN 3278/02 ¥
: NIV ONND P2 NOWIN TIAD YT DY ¥IAPI /A MNN DI, 396 Tinya .385 (1) 179

MINNNN 29 DY NINNN NNPSY DN HNIYS NPT NP7
YN NI NI AN T MIANNNM DY I NINNIY NMIVIINN
DAYY DIMN HY MNNNNY_ N3 995V NPnya o)
93 910231210 I9IN MIYA 1N I8N ININI MPOIYN NYYA9D

71099 9y NN YW 10

(PN NS NYXTIN)

SOYEY HY 7A8PNN ININY SINNOIN PIN XIN ¥IAXIN DINA DIPEY HY ONINY
5¥ 2139) 7299 NPTHRN YPY 190111 YN MYYA MNNN 190 134 -) 77 YYD 199
RN

91

.92

: INAND HYUNND HIVIA INNY INIYS NOWA NNYI & I P

NY2ISN NHREYNN NVYH YIN) NOIN 9393 11IPYH NY9D

N2INN IV, TN NV NINNRD 77 920 DY MIYNL, VP DY 1IADD 366 'NYa
2 YAPDTI NN, Y1257 DINA DXPNY NINYD

"This provision is of prime importance ; the absence of
such a rule would have allowed an Occupying Power
with not many scruples to take detained persons with it
in_its retreat and thus to circumvent the prohibition on
deportation in Articles 49 and 76."

DNNYNN NLYY DNNYPOY ,VIDN OINA , DXPNY DY MINOY TN IR INN
SV WY DN 9393 DAY NN PIPYN DY D990 NI ,NNDIN INNY NYIION
NY2ON NHRSYHN HY INLY TIN DX ,YI20N NLYD NINKD DN, 7N DINININY
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ANYN PRINNY NONL YTV 76 PYD ONONN P92 NPT Y1) NOONA YTV 49 PYD
N2 P92 )T NWAIDN NNSYNI ALY 7PN NN

IN NIAYN DY VINW NOIN YIP , TOYIIN NAYI TINND ,ANYNI NPO , 49 9y
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S IPOTO

"Individual or mass forcible transfers, as well as
deportations of protected persons from occupied
territory to the territory of the Occupying Power or to
that of any other country, occupied or not, are
prohibited , regardless of their motive."

(MPna XY NWITNN)

,DNVN TONNA ,NUYI MY 52N NIV NTINY 272VIN DPVDYI DXIAVIN DY W)
112 PIpH NN 9N DMK DAY NMMID TPND NNM NIIY MOINDN NMYNNNI
DXNLYA DNN YN PTNN PON NV YAPIY ,1945 (01991 NYYW) NNNN ONIPNY

: IUND INT N2V NINNKD 49 PYD MININ DY M2

545,542 (3) 0 779 $H%29¥100 N1 D7NY NI P91 73 NN 792/88 N1

617 (1) DD 179 1PINVAN Y /) NPONRNP 698/80 872

VIDOY MVYY YNV YW NMDND ITYN D) IRIND) DY DN DY INAND DWnnn Hv1avn
,IAYN N YY) NN MDNDN NPN VIV L1945 (DY PN NYY) NNNN NNPNA
HOLYY NIY NLWN DIIYIVNN YWY YWIT2) IN N93YD ¥8IT NIYTND TYW NMIND NYP
TNMH NPYPN DY N NINY ,(N7201 PIN) WTN NNDD 1IN MIYSNNI NN INIY?
NINNRY 49 92D MNIIND NVIA NNV, IIND TPINN D>TIND , NYADN NNNYNN DY

Y2290 NaY)

NN NNRNYNRN NLYY YIIDN NLWYN DY 7PN NTIRY Y1) NN 71272 PIPYN
grave , MNND YY NINN DI9N INNHD NN NDMOVOY SVINDIN PNIPYY 2WN)
SPYP5297 DAY MINNY 147 Pyo WO5  breach

NPNY 1PWNM ,12.9.05 299 TIY 8PN HNIYW ALY IPININ DIYIYHN D NTIYN

N D), 12.9.05 INNXD , DNV NLWA (PINODI” NIMODN NNN) INYNI DXPININ
.N2N P92 NANINA PN ,1PYIIN NAYI TINK 29 NI
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: INAND HYUNND DIV INNY INIYS NOWA NN & 1999

NYAIDIN NNRSYNN NVYI I8YN NOIN 9373 NIPYN N9

2 YAPYTI Y2IP TOPATN NI TINDNY XYY, NNYRI NPO , 76 930

"Protected persons accused of offences shall be detained
in the occupied country, and if convicted they shall
serve their sentences therein."

NNNYNN NOVYN 2PTIND ,WIADN NV INYNI PINY 7PN NN D YAIPY | 76 PYD
-2 )7 HYADN

.801 (3)an 779 PHLAN GV /I /NN NMHD 253/88 N

NTIN Y2VIN DMONON DYPRY NPIND 272 HMIN TN 87320 NPNY NYNN N NP
9N INNN 927N 2D NYL DIMYN INRIY NLYA , MNP XD JPNNI NIV
YN N2 NINNY 76 -1 49 DINYD HY

PN YV 19PN NIINAY PINY (3) 6 NIPH NIXNNY PO PPOYN LOIVYNN N2 TAD
— N7aVN , (NMVAVYN NP M2 VIDXY — NTY YA PNV NN BIPNH NYY
217 811 Y) MY NAYY NMINN JY IINN 009 YINIY PT NYNIA NN, 1967

NNTI DPNYN T, (T MIXN DM 817 3 MXN DM 814 ,T—) NPMIND

£ YAPOTI NYIP 5N (2) 6 MPN

MOND NN TN I¥YM I¥ IN IXYN MNP 17X 1INNY
INPINNI I 1919, TPON HY I¥ IN TWIN 275 DY NPy
UNIYIL DOYNANY 7973 HNIWIA WMDY DN 98Yma
13Y MIN ¥YNY 1952905 1N 19 ILYN I¥ IN INYN NP

1.919%390 N9y

(MPna XY NWYTNN)

DYIVIVNHN THD INNINY DMINPNM INYNN NN DI TI) MY DY ININN HWNnn H01awn
,DIWIYNN DY NIPNN DY INY NON MIPN DYPN NYY NIPNY () 6 MPN , IMNA
J9P°0 N9 19INNY WM 191930 NN YaPN NYA9N N2V NINNY 76 99¥D)

PINY 1 PYDA NNNXD DNMNNY 12N DINIDON DY NT PN DIOY 1M Y 93T 90
DMMY HY DNNXIDI NX PTOND TYN N PINY PAY |, B»PIN N 0INMNY HY NN
MINNN 29D ORIY> NPTH DY MHAMIDIND OY THX MPA NV TITA D»PIN dNYa
, TN TPYAIN DY) TININD 134 -1 77 DXOYD NION OI0NIMINN ININIIN LIVNIN
995 MAVYHNN MPN TN D70 PIND NN DRIYI DIYIVNN DY DNNODD YN
MINDIAN VIYNN TID TATA , 9N PIND DY NININN NIVNN DY 1PN

SNDT NN HY PN N9PN 927 ,NIN TIDNI DIVIMINN

25/...

.97

.98

.99

.100



-25-

NIINN TY NNINN NINYI NYIAIN NAY’) NIIND 6 VYD NP9
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1N, NNINDN 2T 290 NNV 1N INIANN HYNNN DIV INNKD D) MNND 78 PYD *9H
N 0 DY NI DT PN RNOINDONI NINNI XD 1N 7YY O) 7NN 43 — 41 DIDOYD *9Y

Baivivdiaba)

TINNYD 49 -1 76 DXYD 1 TNN) GN DNPTHN MDY 314 - 307 DIYDI , NN NI
D»VI2YT DN NYAIDN NNIYHIN NV TIND INYNL DNIN NYY  NPIND DIDIND
INY PN ONIAND DYNNN OPD DY IR LINNND DDA HY DXYD DM INKD

DYDY DN 199, PNHMY NN

7PN NNMP NPTHN DY 57N DINYLI . MMNN ,TIADON DD DY 11N 97N NIYLN D
INND DMIYIVNHN DY DINNY W NMYLOY MNND TIND DIDNDN DXDYD HY NDVPOD
DINNX DXDYOY TIVAY (INYN PIVD 43 — 41 DXDOYD D) MY DY INIANN HYnnn Divda
NLYA INYNI NPINN NDOX 1272 76 -) 49 DXYD D) DIPYY ONMNX NN PR
YN NN T ONTOY NN MWN PN D0 NNT Y, P11 (MWD NNXYNHN
PIPNNMIDN NDXNN YPYI-D THYY DIXIN DNIDN PYD NOINN ITYN IV MNNPOND

SININ OPT YYD THY XIN DIRIN DN 1D INX PYDY Tiva

19IND ,DIND NP0 NN AW TN MY NAYY NN DY NNDIND NDNN TN
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"Beginning and End of Application

The present Convention shall apply from
the outset of any conflict or occupation
mentioned in Article 2.

In the territory of Parties to the conflict,
the application of the present Convention shall
cease on the general close of military operations.

In the case of occupied territory, the
application of the present Convention shall cease
one year after the general close of military
operations ; however, the Occupying Power shall
be bound for the duration of the occupation, to
the extent that such Powers exercises the
functions of government in such territory, by the
provisions of the following Articles of the present
Convention : 1 to 12, 27, 29 to 34, 47, 49, 51, 52,
53,59, 61 to 77, 143.

Protected persons whose release,
repatriation or re-establishment may take place
after such dates shall meanwhile continue to
benefit by the present Convention."

MOUN»NN TIN NYNR MNPDN NNN D52 19N2 PN .MINPD Y2IN I W 7INND 6 PYD 104
DMIYIVNIN MY DY NPYIIN DAY THINX DY NNDINT I9IN 22D NP DI HY NPVIADIY
3Y DY ONIAND SVNNN DIV INND

DINNY (1) 6 PYD

VY NY 953 DOXNIIN DY NN NIMIYY 1PN NAYI NN NN DONNY INA W DIPOS 105
N "conflict" Yv M9 95 Yy 191 "occupation" S axn N "conflict" Hw axn
INND 2 PyDa NN, "occupation”

Y ND DN P2) W1 W DX P )ONNNDN YNN NOYA DWW WY MIpn D51 7390 106
VINI 0DY OXNI MNMODNY DNNX ONMIN DY PN 1N DY NN, MINND IX DINND
: 1909 60 Y2 AVP TO DY TRY .PNNNDN NOWI NNIN ToNNI
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"Even a patrol which penetrates into enemy
territory without any intention of staying there
must respect the Convention in its dealings with
the civilians it meets. When it withdraws, for
example, it cannot take civilians with it, for that
would be contrary to Article 49 which prohibits
the deportation or forcible transfer of persons
from occupied territory. The same thing is true
of raids made into enemy territory or on his
coasts. The Convention is quite definite on this
point : all persons who find themselves in the
hands of a Party to the conflict or an Occupying
Power of which they are not nationals are
protected persons. No loophole is left."

2012 MY DY ONANN HWNNN 2D 3.1.06 -N INMIODY 16 — 13 DIYDI MYV NOTNHN
91072 INND 0P NYNIN NPTHN YD OINIDD DNMIND 19 QYDA NIV D) NPTHN
213 NVLYA NYXIANT TPNNDIND MDY MY DY INIAND HWNNN

Sy DIV MIN L,NVP DY DN PIATI MINKD (1) 6 PYD TINN NP2 NDWY 19D
N2Y) NN NN DNND ¥ ONAND HSVNnn DI1vda INRHY NON DND M
NINND 49 YDAV VINNN NVIND NN 139D NITNN DY NMIY 13992399 .1OYIIN
NNVY PN YN , Y190 NLYH 2aVIN LINY INDNY INYY HY ON9a¥H NUIN 9393
NOY N9 XY NRD .ATY JaN TINN DNDIY INKRY 0 NND L I8YN TUND TN8Y

NI INVYA I8P TYNNY DIIPIVNN 1113 DINKY N1Y NP YWIAD NVY PINN

Y 98y NN NN DAY NIBND 79 YD NN 259 NITHN DY MY D) 15
DYDY 12599 02099 I8YM IN DN YN IN D397 SNVUN NHNNI PI PN NN
N AND ,NIAND N9 INYA NIAY HYIVY 197 29D DIIYIYNN I8YNN ¥ININY

N”aY-n PIn raY

.107

DINNY (2) 6 PYD

SOIDY DTTNN DY NLYA MNKND NOINN NPONN Y TN NMY N NPOI
TS NOIY NPTH DY NLYA INNY NN INSNY DT PIYD D1VIADT NPND DIND DTN

Section II ,Part III -2 9701w ,PNIIX DY D10 DN ,MAIPN 19 Nya TIDODH
INND 43 — 41 DDOYD HY IWPNIA DOYY NANINA NIV, NINND

Y2 YTON OMIYY DIXIN ,DMIYIYNY S0IADIN DTN AN DY PR 1NN 2OV 29D
NIN NVLY NNN PYTY NN MIYY NYA OXIY T DY 1I8Y) .WI12D NOY NN MYY
D) INYNA NPND IDWUNN INIANN HYNNT NAPNA DRIV ISYND 11NN OONIY)
95 oNN2 NMNWYN KD DINYND NDYN TUND  NNT DI INIAND HWNNN 91011 INND
JOIN D92 .0 THN MYV 29Y 12105 HON,NYINIIN MIIN IN/ MDY N ,NINPNN

AT NP0 SV NMYNYND DX DNMNI ,TIND I NOYNDY 20N VTN WD
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INND IV, TIDIDY DYTTNN PIVD ,NPONN TNND NN MINND (2) 6 PYD 9D

62 Y N MY MV HY IMYHPWN DY "the general close of military operations"
: AVPA HY 90D

"It must be agreed that in most cases the general
close of military operations will be the final end
of all fighting between those concerned."

MMV RO INKRND ,NNPNN OVIADT NIN MINNY (2) 6 PYOY NNIAD NPTHNN ONI
DTV 43 — 41 DOPYD 290 DIYIVHN NN NNYD 1N INRIAND HYNNN DIV INNOY
THIX,NMINAND NOIND NPON 1Y TNNNY 2N ,NPTHN NLY TINA DT DY DINYNI
SYHmNn VA INNY NIYa NYNAN NIDY HIMINDD MNYS BN INRY MY NPNY
N NY O) T2, 19N KXY 719D Nty NLWN ,NDIND MNYIY TNV NPTHN .INAND
AMNY 0D 13 ,MINNK 0D .IT NLYI NY TINA NYNIN RIIY NNPNDN MW
DouY PNYY 295 , 09PN YN .2HNN RY HY5a ,NINNN NYINH NN NPIONIY NNN NIV
VN 910N WNY 1IN D7D BTN ,05999¥1IY 212D 19X MINNRY (2) 6 YD

“1aba

.109
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NINND (3) 6 PYD

(03299 NVYIRY (2) 6 PYDN D>TAND) DD NOVIADIY NPDAN NY DIV DYV
120 NV HY NINND NINN NPDIN TN MT N INNNA

MY PONN MNND NIINN ’YI2D NVY” DY NIPNIY YNNI Y1 RYA (3) 6 9°¥0
TININ NN NN NTA0) NONY L"the general close of military operations" 9nNND
NN IYNRY MY — DRIY YON 72)D ,(NHDNON MY IR) NPNINN MWD DPD DY
NPIVAN SNV MNMP .NINIRND DY DNDINN NPDIND MY DY 0N PIN D>NNN

: PNV

YA N2 INK YW NNDINN DX NPPOINY MWD YY DN P Tm (N)
1259 YW POYY 11399 1Y 01PY YN NI

MYIYIN MMMNON 1AY) VD DY NODY IOD OTRPY  TVINN [ IMIYY
ORI P2 1967 M1 MIAIPN OIN TN XN L(NNINDN MW IN) NPNIANN
TOYIIN N2YY MNXY NOT I NNYID HY TOYUYNRN IRNIND .29y MPTNID
INND NNX MY DY NMPNT ,1967 MV IWIADY DINVLWN 11)D 7PN NOPIN

.1968 )Y 1Y 11,1967 12 NNPNON NPDY 1AW TN

DY DRI SY TVIND TN WIDON DY NTTINNND MPN I NNYID ,NXDN THN
MNT ONN DY NIN TP DAY TINN 29D 1DV DNYN WIDON DNV
DXNVYM IRIY YONA IXNY TINN TN ¥IDN DY NTTINNND NI MINKM)
SV NNNOON DY NTTINNN XD D) 1T NNV .1968 2P INNOY DOPININN
DY YN N2V MNNAY OMIVIMNN DPYNN NN DINND HNIY NN
LAVYNN N2 TIAD DY NN NPIOANN NYW I2THVY 195 ,NON DINLY IV IN

.1968 %) INNOYW DNVN DI TONNA OYN
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ININD (4) 6 PYY

INND DIINYD YWY DXPNY DMN DY NININD YDYD S DNDIND TUHN NIIY 1T NP
NLYA INYN NN 272 76 -1 49 DXDOYD ,NIIYD ININ NN .NNINDN MWD 0N
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International Journal of Human Rights, Vol. 3, No.3, (1999) pp. 1,
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Armed Conflicts
(Oxford University Press, 1995) p. 65.
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Claude Pilloud (et al) Commentary on the
Additional Protocols of 8 June 1977 to the Geneva
Conventions (International Committee of the Red
Cross, Martinus Nijhoff Publishers, Geneva, 1987) pp.
505 — 542.
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C. Greenwood “Terrorism and Humanitarian Law — The Debate over
Additional Protocol I’ Israel Yearbook on Human Rights , Vol. 19. p. 187
(1989)

YON»I ,MNNY YD MLINY NaY |, [ D)I1iPIv1I9d 75 Py D DOV DX DX TN
SN0 MMINDINAN VAVYNNIN PYHN NI ,PNIOT DY NPNY TN OYUNN 19N PON
: INT 2NN ININID W P

Knut Dormann “The Legal Situation of Unlawful / Unprivileged
Combatants” International Review of the Red Cross vol. 85
(2003) p. 45, 70 :

“The protections of PI, Article 75, now constitute
customary international law. Most of the authors who
do not seem to recognize the applicability of GC IV to
unlawful combatants share the view that Article 75 of
Pl is applicable to unlawful combatants.”
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Kenneth Watkin “Warriors Without Rights ? Combatants,
Unprivileged Belligerents, and the Struggle over
Legitimacy” Program on Humanitarian Policy and
Conflict Research, Harvard University, Occasional
Paper Series, Winter 2005, Number 2, p. 4
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Jean Pictet Commentary to the IV Geneva Convention
Relative to the Protection of Civilians in Time of War
(International Committee of the Red Cross, Geneva, 1958)
p.50:
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“The definition of protected persons in paragraph 1 is
a very broad one which includes members of the armed
forces — fit for service, wounded, sick or shipwrecked —
who fall into enemy hands. The treatment which such
persons are to receive is laid down in special
Conventions to which the provision refers. They must
be treated as prescribed in the texts which concern
them. But if, for some reason, prisoner of war status —
to take one example — were denied to them, they would
become protected persons under the present
Convention.

There are certain cases about which some hesitation
may be felt. We may mention, first, the case of
partisans, to which article , A (2), of the Third
Convention refers. Members of resistance movements
must fulfill certain stated conditions before they can be
regarded as prisoners of war. If members of a resistance
movement who have fallen into enemy hands do not
fulfill those conditions, they must be considered to be
protected persons within the meaning of the present
Convention.”

(MNP XY MYYTIN)

PV TIN, DTN D3 NIPY DV PIyd , ¥yap) ,NVP*a Dv 11901 51 /mya Tunnd)
NN NN NINY IN DINNDHD MNAY NINY IN : ININDIN VIYNN 19D 991D DILLD Dya
: DMY2OANN PN

“Every person in enemy hands must have some status
under international law : he is either a prisoner of war
and, as such, covered by the Third Convention, a
civilian covered by the Fourth convention, or again, a
member of the medical personnel of the armed forces
who is covered by the First Convention. There is no
intermediate status : nobody in enemy hands can be
outside the law. We feel that that is a satisfactory
solution — not only satisfying to the mind, but also, and
above all, satisfactory from the humanitarian point of
view.”
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20T

.68y ,Fleck Ywy190 : N
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“What are the consequences if civilians do engage in
combat, whether within (regular) military forces, within
civilian groups, or as individuals ? What does the status
of combat imply ? Such persons do not lose their legal
status as civilians (Art. 51, para. 8 AP I). .... If such
persons participating in combat fall into the power of
the adversary, they shall be treated as civilians. They
are entitled to all the rights due to civilians, particularly
with regard to their treatment. They may, however, be
held to account for their actions in conformity with
applicable law and including judicial guarantees (see
Sections 576 ff., 584). The mere fact of having engaged
in hostilities does not confer the status of a combatant
on a civilian, who remains a civilian with all
corresponding rights and duties.”

2Y) NINN 9 DY PIN IMRY HPIN SN2 OMD” DY DM 28N PR D DN NYTH
DD OXTMIDN YT DY D) NYAIN TN NAYY MNX 9 DY KD DN MYWHYN
4 PYoa OMY” SY NITHINN DY MY NPNRY DTN D NTNYI DITTNN NON DXTNION
JOPIN YN DMD7- 72295, 12 DORIN,NNNDN MY 71272 NPWIOWN N2V NINND

PV N2Y) TINN O DY 1PN P

P2 NPINN YD WP ,MT I9IND YT IR Wwan , Watkin - mmonn bvnd 1o

5y 9nnY N2 L1 919101790 YNVDN IDINA NNTPY ,N2Y) NNNL 7OMD - "ANINRY
Y9N DAY NN DX IPIN YNDI DNYYY

Kenneth Watkin “Warriors Without Rights ? Combatants,
Unprivileged Belligerents, and the Struggle over
Legitimacy” Program on Humanitarian Policy and
Conflict Research, Harvard University, Occasional
Paper Series, Winter 2005, Number 2, p.43:
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“The decision in the post war period to deny prisoner of
war status to unlawful combatants who formed part of
a patriotic resistance resulted in their being considered
under the Civilian Convention. This link between
civilian status and unlawful combatancy predated
significantly the Additional Protocol I provisions which
divide , more obviously, participants in warfare into the
two classes : lawful combatants and civilians.”

-2 NN NNMININTIY YN DYTRD 29N DY IDINDIIIN PNIIND DY O0IWNN YO .147

Knut Dormann “The Legal Situation of Unlawful /
Unprivileged Combatants” International Review of the
Red Cross vol. 85 (2003) p. 45, 50 :

“The fact that a person has unlawfully participated in
hostilities is not a criterion for excluding the application
of GC IV. On the contrary, Article 5 of GC 1V, uses the
term “protected persons” with regard to persons
detained as spies or saboteurs as well as persons
definitely suspected of or engaged in activities hostile to
the security of the State / Occupying Power. Both the
concepts of “activity hostile to the security of the State /
Occupying Power” and of “sabotage” certainly
encompass direct participation (without entitelment) in
hostilities. Thus, this article would apply in particular
to persons who do not fulfill the criteria of GC I — III
and take a direct part in hostilities, i.e. persons labelled
“unlawful combatants”.

D>17DN DY NNYLN DY THNNND NOM 98 ,Dormann 5730 MINNPN DY 12NNN
.0»PIN YN DMIMD DY NON MPN NYIIIN NI NINK YD DIV DINN

, 1942 1Ivn ORPYMINND VAVYNI NN NIDNN DY MONNONNY WY Dormann

O2WN NHNNYN NNMPNA 27NIN NVLYA IDIMY DN O2XIN D ¥apy N1 ,Quirin
DNTNRYD RNINONXI DX ,OIVININD MINDIAN VIVNN NN DINIT OPN , NNIVN
PNY NN, TN N2Y) TINK NNNY DINRIT DN O»PIN YN DMINID 2D

YN N2 AMNKY MNTP L1942 Hwn , Quirin NN D 751 N¥IW) 755 NN
MINDIAN VAYNA PO DI NN ND 1949 MHIWN NAYY NINKN MY ) 1949
2 1APYTI VIR IINNAD 59 /1IYA .7OMPIN NN DINMDNY DY RYND 110NN
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“Despite the clear indications in the wording of the GC
IV, some legal commentators seemingly do not
recognize the applicability of GC IV to unlawful
combatants at all. However, they do not give any legal
reasoning for their position. It is merely asserted that
GC IV does not cover unlawful combatants ; an analysis
of its article 4 is not provided. When these authorities
refer to case law (in particular ex parte Quirin), it is case
law that predates GC IV. Considering that the issue was
simply not specifically regulated in any instrument of
international humanitarian law before the adoption of
GC 1V, this approach is somewhat doubtful.”
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»The Parties to the conflict shall not intern protected
persons except in accordance with the provisions of
Articles 41, 42, 43, 68 and 78 "'
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“It is thus left very largely to Governments to decide the
measure of activity prejudicial to the internal or
external security of the State which justifies internment
or assigned residence.

Subversive activity carried on inside the territory of a
Party to the conflict or actions which are of direct
assistance to an enemy Power both threaten the security
of the country ; A belligerent may intern people or place
them in assigned residence if it has serious and
legitimate reason to think that they are members of
organizations whose object is to cause disturbances, or
that they may seriously prejudice its security by other
means, such as sabotage or espionage ; the provisions
of Article 5 of the present Convention may also be
applied in such cases.

On the other hand, the mere fact that a person is
subject is a subject of an enemy power cannot be
considered as threatening the security of the country
where he is living ; it is not therefore a valid reason for
interning him or placing him in assigned residence. To
justify recourse to such measures the state must have
good reason to think that the person concerned, by his
activities, knowledge or qualifications, represents a real
threat to its present or future security.”

(MPHa NY MWYTIN)
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1N NOW NTIAY NONX DT DY MDY 112 XDV ¥AIP 40 YYD DXV ON NIV NP THN
MNM NTIAY ONIN ONIND DINIT P NIPN 932 1) N THN INNNX DY NMIN MAdD

2121 MNPV TRY DM NTIAY MYV 1DV 1D ,0°NIIR 1N TOayN T2y >ONd2
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QPYO NYD IND) DI OMN DY TTHNNNY DIINND NI INNDI D71 DIYSNND DD ON
DMINND DIPN OINN IN VYN OMNX PINNY I L(MNND ,INIYRI NPDY 41
DONINY Y95 43 — 41 DPYDA MNIND L"internment or assigned residence"
DN DMINVNN DINN IN INYNNY 42 PYOa IAPN ONINN MIAIY DV HYIAPIY
D937 2¥1N3 .0XMY DN NAY NPTNN DY NHNVA Dy NNNY "absolutely necessary”
HYa NN AYNRN MO NXR NDYINY NN NLY TIN DINYY NI D PN NT

SINT 9DINA NINND YNNI )IYD V1N

,83 — 41 DYDYV DI N1AY D925 KY ,INOY INDNY TN , 09999191 53 WHTH
Y99 NYAY 191 NN YW IR XY DAY ,0IVDN DYON I 1NN NIMOY 95
2000 922090 N 1967 %313 MAIPN Y119 1M NN NP OX NIWN XY NNH) MY
10 (ATY Y KNAND HYHINN VA INNY 12.9.05 IN ,NIWN A19SNPNN NYINN DY
5N DINIYY AVIYND INIYS DNON 25V HNIYS ALY N1YYSINI D%22IN0N

.NMNVA NN 199509

ITINN MIRIY POOY NNN NIPN MYV Ny, ..., MY NLYIA YTHN DXWIVHN NV
95 MY NVY TINA YINY DY DN > YD NIYA 1) DY .PNNHMY NDXND
NN NPND IDWNN DIV .HNIY NLYD DWN 1NN ININD HYNNH DIV YD
DINYNI PN DD PN KD MK OPN TYY ORI DWNNn 51071 INKD Ty ONRIVAI
SUNNn DIV NAY Pa [ NMINYN KD ,TNNT NDON ,DISYID NN .abvw Dva

.DONITND MDY IN/ NN XM, PINKD P INIANND

DMWY N1NY D919 XY D)) DYANY D3PWS 151 KY OIIWN NINNY 43 — 41 DIDYD
,DINY 78 450 389 NN, MYAAIN DAY NN 59Y ,09IYY NN TI1N .ONdY

Section III -2 N8 9UN)

,78 — 47 ©2yo1 ,3n7VM ,Occupied Territories : NIM>ON NN XWN Section 11
NIPN .VIAON NLVYN SAWIN DNV DMIN DNNTN DY DTHYN NR PTONY NN

o5y MMNY \M (imperative reasons of security) >wnn MNLVI TN INYNHY
V120N NLYA NPND 2PN ,NT NIPN IXYNN .78 PYD 29D DNINN DINININX DY DINYN
LISVNT MOND DX NDYINN NPTHN NLWA NI PIY PINNY VIMN NODR OPP)
WNIAD AMNY 43 — 41 DXPYD 19D INYNIN DOTANY IR, NINND 76 PYD NINMND

LNYNN MOND NX NDWWANN NPTHN DY NNLYA

17 43 — 41 DY N VIO 12 NWY) "internment or assigned residence” »v¥an
PR .OMIPNN NIV NNT NMIYOYNI DIAPN NMVIAN YD NYVL> DDWNN .INNKD 78 Pyoa
INYND DNMNN 78 PYOVY ,iPNID0N NNY NNV 9D, NNTHN MIYL NN HIpY 0PN
DN 43 — 41 DYDY TV, TWNI YIDONY NAPNY THOVY YIAD NLY 2WIN DY OONPN
5552 55NN XYY TNV OX NITHN INND |, 39039 I8P 1IIRY INN DM I8N
DN INNOY NAPNY POV 43 — 41 DXDYD 199 NT INYN)Y ,D0WUNY "DINRNND NI

2ON

ASYN NIN 78 PYD 29D ANYNY 29D PITA IDNIN INYN NIN 43 - 41 DIDOYD 29D INYN
DOYNN DNYOYY NMDIDOIND MDA NIN MINYN ISYND N0 Y 122 NV PN ODNON
DNNY NN INNNDY DT DY ONPN INYNI DT 43 — 41 DOYD : IONNIN INYHN NN
SV ONMN INYNA YT 78 PYDY TIVAY,MAIPN X119 NP2 DRI NOTHHN NINN N1THNI

NWAIDN NNNYNN T DY ¥IAD NLY AVIN
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9722 Y 1270 "internment”  AWIND DY INMIYRWYN PIYD MINNI MTNX NNDOP
-y Section II -5 qunn P19 wn qwNy [ Part III 7nav ,Section IV 7wnn o)
20 1w ,Section 111

Regulation for the Treatment of Internees : Nn79M>N NX XY Section IV

"internees" S¥ DNPINN MNIN NN PTONY OXN2A Section [V Tinav 141 — 79 ©9y0
M) Section IT 95 "internee" -2 92¥y7TH DN NN NP PRI ,MINND 19 DY

NV L(NNND 78 Py M) Section 1T »95 "internee" -2 IN (MNNY 43 — 41 DPYD
LINYN N0 ININD DINYNII DN INNRND NN JNIND 1D DININYN N

PYo SunY 15 "internment” VA2 VIV NYI NINND YDYD P NN NP
: "y ,Section IV -2 »8nn ,mnND 79

"The parties to the conflict shall not intern
protected persons, except in accordance with the
provisions of Articles 41, 42, 43, 68 and 78."

(N - 99 DVXTIN)

— 41 D»YD 295 N»N) Section I »9Y "internment" -5 0 ©N»NN "intern" MNVXAN
(78 Yo *a5 ) Section III »95 "internment" -5 Y (43

79 PYD DY INNWIND ONMNND 1I9DY 371 7Nya AVP DY PIATH NT PIYD NOD)
: 78 PYD PV 43 — 41 DIXDYD PV DN PIYI,MIYIIN N2V NININD

" Articles 41, 42 and 43 deal with the case
of aliens who are in the territory of a Party to
the conflict when hostilities break out. They lay
down the general rule that internment or
placing in assigned residence are the most
severe measures of control which can be
applied to protected persons ; they specify,
moreover, that any protected person who has
been interned or placed in assigned residence is
entitled to have his case reconsidered "as soon
as possible" by an appropriate court or
administrative board designated for the
purpose by the Detaining Power.
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Articles 68 and 78 deal with the position
in occupied territory. The first of these Articles
lays down that internment may be ordered for
offences intended to harm the Occupying
Power but not constituting a grave collective
danger ; the second (i.e. article 78 - italics added
— H.A.S) provides the same safeguards as those
laid down in Articles 41, 42 and 43 for aliens in
the territory of a party to the conflict, with the
one difference that the six monthly review of
decisions concerning _interment, which is
compulsory in the case of internees in the
actual territory of a belligerent, is optional in
occupied territory."

LWINIT OHY DWYTIN)

N9 NYAY L DOWIN DY ORI ,OIND DTYYN , 43 — 41 DYD ,MINN DN
PNMN DN TN ,TIDODA NANWHY NNTN DY NOLY TIN2 DNXY NN INYD ,MIAIPN
,ION NN M0 MY PIAY TN D TIAND .WIAD NLY YIVIN DY DIND N 78 PYOY Ty
,ONNPNN HPVIDWN NNPIANY T2 NIN,TPNRND 78 PYO) TN 43 — 41 DOPYD 9D
NPTHIN NLY TINA DT HY DIXYNI TITHY NYA NN I NN ,DOVTIN NIYIY X TH
PISM NIN DN ONYNY PYNDY POIND ¥ TIY .IDIPNNIN NN YI12D NLVAY Ty
AN OONPN MNXY NPINN NIDIND TINND 76 PYD NINNN NN DTNV NN

.DMIYIVNN DY NIPNA NYYI XDV 92T ,¥1250 NLWY XINKD ,¥I1A0N NVYN

MVINN DIAPNY ANYD MIVNVNN Y2)D NPYIIIN NIV TINNXIY MITINNRD N2IN9NN DY

TOONNND D) TINYY YN ,78 PYD Py Y 43 — 41 DY PIYY )0 ,"internment"”
TNY INYNN TYUND L0210 DINN IR INYNND TN N9IN NPNPIDA NVIPID VINMNN
ID99 PIY YTNRYND 1N NOY,INND NN T NPSPIDI NOVIPI PrI8NN MINLA

DINMN X (internment) IXYHN N NN MPXPIDA NVIPI NONR 1272 DN HHIN
Y9N N2 MNNA MWD VIND 1YY (assigned residence) O™ N

Section II -2 »8nn ,MNKD NHYNRI PO 41 §y0a IV NN NN DY YO
(YPM

"Should the Power in whose hands protected
persons may be consider the measures of control
mentioned in the present Convention to be
inadequate, it may not have recourse to any
other measure of control more severe that that of
assigned residence or internment, in accordance
with the provisions of Articles 42 and 43."

(wND YOV NWXYTIN)
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: 2P ,Section I -2 »¥07N ,N3ANY 78 45903 DI PIVIA NN RN N YYD

"If the Occupying Power considers it necessary,
for imperative reasons pf security, to take safety
measures concerning protected persons, it may,
at the most, subject them to assigned residence
or to internment."

(WD - OO DVXTIN)

IN DN DINDN INY NN TPIPIVA NVIPI NOIN 272 DN HDON AN NN
Y NLYA MIIPN 1O NY2 NSY NN RNNY PN NIX 2D )0 DNDI NPN ,INYN
D) PV NN NN I3 DY .10 NVY 2VIN 2D 1N ,IPNIIN DY MINY NIRY ,NNTH

DTN DV PO Y11 Y99 P19 NInw ,Section [V -2 womn) mnnd 79 9oyoa
(XY NI NINND PYD NN D N KPA) PRI ,INYNI KRNI

DIVLLDA OMNNN ONINN ONNND ,ANY IR NN D7IN HDIIVW NNNN D NTAIVN
MYLN NX NPINND (VIID NLY AVIN NPIIYY PN TIDIDI NANYNN NI>TNA N) NNV

IWIND DNY MPNWYM 5IP5 AN INNY 43 — 41 ©Yvaw "internment” NN D

NN Y "internment” H¥HNY NINN NNIVID NN .MINKY 78 Pyoav "internment”
NN TINNRNY NNNA YION 43 — 41 DXDYD 195 P NN NNIYD 78 PYD 195 PN

NN ON P2y ,Section 1T 295 10 NN NIN DX P2 ,NID IUNI 1NN NITND NnY
.Section III 95 i NN

WHYN AN DAY MINNY 78 9oyo oY "internment" IWINH DN 729

"internment' MW IMNRY 593 ,1959¥ NHYIN NIPNR NPTRNY 93T, 79730 8¥n0”
95195 Y897 NIN D) IWNRYN 43 — 41 DY2YDA

911393 I8YMI 9D N7AY-N PIN 29D HYVIDIYN NINPAN TPIN TIIN DD MMV NN
NPNVN INMY ,WINIY 13 AYY RD 19D DI9¥9YNN DY NIPNRY 7OINNN NY” NN

"internment' Hwynb NXN N”aY-N PIN 297 NNOYOY NINNKD NNYL DY N3N
JIMNY 43 — 41 DYDYV *aY

99999 8PN IN : INYN IND NV NPNN NINND,NIYIIIN NV IINND 79 PYDI NIND
Y NINK TIT PX .78 =) 43 — 41 DOXOYD 19D DN 98YN IN MNND 68 PYD Y
JINVAPYLVN DTN DY 1INYND NXAND NININD

-1 PIN 295 INDD) 1991 DMIYIYNY DIRNND KD YDONPN INYN TN D NPTHN DY MYLN
,MINND 43 — 41 DXDOYD 295 INYN NYYND NN N7AD-N PIN 29D NINDD TR N2
NYYY A ,MNND 78 PYD TYN TIY D IONPN INYN NN NMYLY TWUN)
A8Y1m NDY MDD 98PN N 13990 NN NN NIV YN HY MYIIVY NIMLD

S9NMN

YAVIN DYLN IVNNY MIPNYI TPRIANN DPPNNN IR YIS JPOYN VAVYNN N2 7D
YN N2Y) MINN OV NPIDPADRN 19 NIY DN MINRY AIWNN DTN NN
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YAPY ,349 (2) 33 779 PIIYY AN NN H7NY MIND P10 73 A¥9) 3239/02 ¥ -2
DINPRY NINN 7972 NIND 2WIN NXYD TR NHINX DAY MMD TPoY vNona
: P2 NOWIN TIAD T DY NI 366 Ny 391390 8PN NINNY 1DV I8YN

18,1502 701 18 11791991 — 1500 70 1Y 23 ©YIMYN 293 )YVY”
YV YWILY MO ¥2Yp — 1518 /0 18 1512 /o1 18,1505 1ONn
— ONPNN YN DN MVON I8PNT ayn — I8N
19X .JVaANNY 1T NT OYLVM ,LOVYN NIY INYN IVINND
YV DIND 2IVA P9 9291 NIND HNN VOWND 25 1YY PN
(378 'O, 183 91INI) NYFITD NIPN IINNY I8N ; DIINYN
8y YNAD MOND PN (1226 7D IND IINI) DN I8N

7. 109UN NYIY YA

(WND =9 PWYTIN)

INYN ION) DIPN TN INYNI AN PPOYN LIVYNN N2 D YN PTN PO
292 YOV NPINVPD NI IDID971 INYNNN PINI (DIWINN AN NWIND DTIPN DI
, TPV N2V NINN DY ,NPPN TIIND INYN YNID MONDN 2D ¥aAP) 1D MO .NNSY
INND 27 PYDA MNND INDINN ITOM PNVIAN DY NIV NYHYIN MINONN NYIN

: 9D 90N 365 ya

PIYY D290 N3V MINANI NTNPH DIRNND PR NNV
IN ,NPPN SANEY NP Y MNAY TPonn YV Imanv
Y9997 1MNDA NIV N3N ,9MIPND PTIA NI T MIND
NV [...] PHVIAM ATON Y PIVYY IMNY Tpann YV
7, 5595297 1Y) NINY 27 O30 NISNY 1153 AT 1Y POXY

MMV IaYN NN L TPWIAIN DAY TINNID INYND TOWVOY DINVP PR T
TNXD ANYN 191N H91OW) 2299 XYM -1 Y9NPN ISYN 1 N MNP 20V NPIMNVPN
DIYIN 2ND NN INKD DDNN DIND TY INYN ,DIVONR 2N NWIN MY NIPPN

LND I N L (PT IND APY TONND)

Q0NN ANYN 1Y NPWATN DAY TINND 78 PYOY YaP 2 )1POYN LOIVNN N2 T2
NN NDN INYN XY

21 371,353 (6) 1 779 1/AYNN A HNN MM PO /3 99y 7015/02 872
(P72 NOWIN TAD) N — T NPMIND

N OO XYY WY MNKD 78 Py "internee” aWNON ¥ ¥apI )0 MO

(MY ROWIN T2D) 817 ,801 (3) AN 779 PHVAN W /) NP0 253/88 N7)a

MnNNa "internment” HWINN NNYID 19INT MTNN) 71PNNIN DY NNYD 1IN DY 75295
MY NINRN PPYD D52 MYNYN NNIN X DAPN DT IVIN 2 WIAPY ¥ WA N2V
927 DY) 39NN 8PN OV NTNNR NMYRYN IR INN ,79 -) 78 43 — 41 DYDY
195 72n
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INNND DWIYNN TIND OONPN INYNI VIPID OIPN PRY TNV NP THM INNN
- PRAYN NVYON) PRV NNTRN OIN ,DINNND OND OYNNNI VTN NNIYLD
D»PIN YN DXPMY DY DNNIDD PIN 295 DIYIVNN DY DNND ¥ NIWLON (estoppel
NIN NON DXYD 295 INYNI INNRD ,NPYITIN N2V MNND 43 — 41 DXPYD NN NNYY)

A2V 27T 9355110 INYN

9D INYND NONMNN  NMNNDPY 57 QO¥0Da NNNY NN D PNN GN DMATH MDIva
NYTNRN MDY (i) 58 QYD 111 79N 98V -D YT DAY TINNY 42 PYD
PNV MYV DDA HY P9 YSANNY 9192 DN 8PN YD DIV DIYNN YD ININ)
by oMM 8N AWANN ('WND — N7AYN PIND NINDN) PIND 1PN DIHNITIITIN
PIN 295 NNODIY DMYIVNIN T DY NI KD DIPN DIV YD 1NV 20DV PNP DDA
NYV DMIYIVNN NN DIDA DY KDY ODVPIP DD DY KD HOON1N ISYNY NN N7IAON

1111997120 ANYND INY TINN PINN 29D NNODD ¥ DHYLY YNNIV PT 251N Yoa

YPIN INYA ONIDM NIV INIY MNITD MDY NN NAY) NINNY § 9I¥0
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176

6.8

YN DAY TINNY 5 PYD 29 HY D 99N 15.3.06 DN NPTNHN IMNDY 76 Yyl
MYAPN IN NMD NMIDT ,NINND NDINND DIV PPN dNYI ONIDN DDV 1N
INIYOA NN PT N NI .NINND 42 YDA MAPD MPND NN M0 ,MNNI

2N

: NI INDN NN PNY N2 § 9990 DY imadwn bwa

" Where in the territory of a Party to the
conflict, the latter is satisfied that an individual
protected person is definitely suspected of or
engaged in activities hostile to the security of
the State, such individual person shall not be
entitled to claim such rights and privileges
under the present Convention as would, if
exercised in the favour of such individual
person, be prejudicial to the security of such
State.

Where in occupied territory an
individual protected person is detained as a spy
or saboteur, or as a person under definite
suspicion of activity hostile to the security of
the Occupying Power, such person shall, in
those cases where absolute military security so
requires , be regarded as having forfeited
rights of communication under the present
Convention.
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In each case, such persons shall
nevertheless be treated with humanity and, in
case of trial, shall not be deprived of the rights
of fair and regular trial prescribed by the
present Convention. They shall also be granted
the full rights and privileges of a protected
person under the present Convention at the
earliest date consistent with the security of the
State or Occupying Power, as the case may
be."

NI ,MNND 5 PYD OV INPIPNY YPIa DNTY 120NN 11271 ,NVPS DY 119D
DM 1NN ,7OMPIN YNDA DM DY DTHYN IR PTONY N2 5 PYO D vNoana
VIDOW DY) DAY NYAD) YNDIN MOPN YW NN NNNDNN 1T NN DIMPN DINY
NMDT NAOY TNKD NPIHNIDIV MY 12)D 1MW HPIN dNDI DND” MY 7aya

2 YAPOTI NN AVPO DY IIODY 53 /YA .NYN DINSYN

"It may, nevertheless, seem rather surprising
that a humanitarian Convention should tend to
protect  spies, saboteurs or irregular
combatants. Those who take part in the
struggle while not belonging to the armed
forces are acting deliberately outside the laws
of warfare. Surely they know the dangers to
which they are exposing themselves. It might
therefore have been simpler to exclude them
from the benefits of the Convention, if such a
course had been possible, but the terms
espionage, sabotage, terrorism, banditry and
intelligence with the enemy, have so often been
used so_lightly, and applied to such trivial
offences, that it was not advisable to leave the
accused at the mercy of those detaining them."

(N —O5Y MVYTIN)

52 QY02 NNOVINY MYLN NN PLIVND NN NVPP DY DN DN NPDIN
INT YA NOWIOVN N2Y) TINN ONDIN DN PAD D_15.3.06 DN NI THN MHNIDY
YNYAN DM -1 NYMN NN IO NIV , N0 DOPOWN DOINND DIVIN DIIPY THD

2N
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: MINPD VDY 12 ¥ 1PN N2V TINND 5 PYD

JOPIN SN2 DM DAY N NN S PRIT NPNIY IIWYNIN NPoan (N)
19909 18 NYDY N3 YW ANLY TINA NP

NN ,OPIN OND2 DM IOV 1NN NIIX DY PNIDT NIMIY NIV NPOIN (1)
135 LY YV aVIN

DXNIN DY DIMNON NV HY DIPNMIDT DY NIODI NN NIMIY NOPWIOVN NPOAN (b))
27 0M9v DNINN

9N MRPO DY 9N Tinyd

179

NPNY (1) 5 Pyo

TIN2 MXAM OPIN SNY2 DM INIY NN NN NPNIYY 5 PYDa NNVYNRIN NPON
NN ,DPTHN MDY 76 PYDI LVINY MIND) ,TIDIDY T NONY NP TH DY NNLY
NN DMNINY NPNY 12PWNNT YIAD NV YIWIND 1INY) DY INNRND DIIWNID 701199
TINA ORIV NVWY 11NN RON DNIYID DN WD KD ON ONIAND HWNnn 5100

LY DY ONAND HYNNN DIV INND DMINY NPND 1DOWNMY N2V TINND 76 PYoD

DINYN DYV ,MNND 43 — 41 DXPYDD NNYP N NPODIY NTYN NRD 01PN YoN
NON DXYD HY NINNDN NPTNHN TYUN) ,TIDIOY T8 NONY NP THN NVY TIN D3 HY
NP0 NN D) PN ,00WNN DY INYND NPTSND

SOPIN YN DMS7-D TANND PID NIRIX IMRY MDY JMNX 10 RO OOPTIP NONRY
VP DY 11902 .TIDIDY TN NONYW NPTHN NVY TIN NN NI TUNRD NINYN Nya
2 YIPOTI DY PIVA YaP) 56 'y

"This is the only article in the Convention which
speaks of the rights and privileges of protected
persons. Elsewhere there is no question of
anything but rights (in Articles 7 and 8, for
example). Undue importance should not be
attached to the word "privileges'" which should
be regarded as otiose. The rights of protected
persons are privileges, if their position is
compared with that of persons who do not enjoy
protection under the Convention.

The rights referred to are not very
extensive in the case of protected persons under
detention ; they consist essentially of the right to
correspond, the right to receive individual or
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collective relief, the right to spiritual relief
assistance from ministers of their faith and the
right to receive visits from representatives of the
Protecting Power and the International
Committee of the Red Cross.

[...]

It should, moreover, be noted that this
provision cannot release the Detaining Power
from its obligations towards the adverse Party. It
remains fully bound by the obligation, imposed
on it by Article 136, to transmit to the official
Information Bureau particulars of any protected
person who is kept in custody for more than two
weeks. This is not, in fact, a right or privilege of
the protected person, but an obligation of the
Detaining Power.

As we see, the Article refers mainly to the
relations of the detained person with the outside
world, and that is the sphere in which
restrictions will doubtless be applied."

(N —dHY MVYTIN)

NOY TIN2 XXMV OPIN YND2 OMYN DIDUD 1NNV NI ,1OUYN NPNIAN [, TI9D
NINND DM DY NNYPND MYINND MMIT INPN DY 10 ,TNOI0D T8 NN NPTNIN
NN OYVN NP2 NT MHMD DYLN DNPAA,0°2ININ NP MOWN D NINYN DIPNY
WA AN AUNY NN DNNNY NPIMINND AMOT NYOVW IND PN .DYTRD 298D

LNYNIIMN DPIINNY NPT DY MONY MAIN NYYND 1 II8YY 191919 NIDIN)

HY NNVYA KYMIY SPIN SNYa ONYN 1YWY 1) 1IN NINARY 5 PYo ,Sund 45
NOW 19950 , 1585290 N3Y) NINNY 79 95303 ¥aPIY NN NN ,TIVIDY 18 AW NI
SIINY 68 PP 29Y 550 8PN NN YNV MY NN NDN 8PN MIWNY 1N
PN PPING NN NPR NINY 5 PYO .NIANY 43 — 41 DIDYD 295 9N1) I8¥M IN

07329 -0 PIN HY 19PN HYUIY 395 DPIN INY3 DINMY YV DILYN TNYY 11N

LPIN N0 DMDN DOV 1NNIY NN NNKN YD NOTHN MNP0 76 PYDIY MIYON
N ,IINND 42 PYD 29D 1INYN T DY NN ,MIND MDD NN ,IININD 5 PYD 29)
OMIN AR OPIN YN ONIDN DIDYD 1) DINDN DININ DMPNN .TID DD NN
42 PYD 19D 51NN INYN YT DY P2 MNND 68 PYD 29D D9 PTY NTNRYN T DY Pa
95 ,NDIY \INN DDNDN DN DY NNYPN NN DIDVD 1N 1919 INRY PN ,NINND

INND 5 PYo
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NPNY (2) 5 PYD

MNDA DM NPNY TYNIV ,WI1ID NOLY 2VIN NPIY NMINND 5 PYDIY NMIYN NPOIN
TPNPINMIPN NMDT HY INMY 0D DRI SPIN dNDA DNDY DN 1T 1PN OPIN
NP9 DV IN9DD 58 — 57 Yy NV PIVA IN DY

9393 ,N3INRD 79 95903 NIONINNND NNT 1PN HMNN M DY MINN DI PPN NS D)
98919 NDY NINND 68 YO0 29D Y909 8YN NY 139910 ,NINNN 29 Y NHY 81N NOIN
SAMNA PYLY D0N ,5OWIHY INPITVONPA KON ,NINND 78 9I90 29Y »Nn

H725=1 PIN NN

.184

NPNY (3) 5 Pyo

TANND VPR PN ONDA DM -Y YNNI NYIP MINNKD 5 PYDY MWDV NPOIN
DN NPTHN MMPDY 19 QYDA YOIV NNJ IINDX TN DRI L) NITND ITHYN NN
.15.3.06

5 PYD HY NOWOYN NPOA YaAPIY MON NP DV 119D TINND N2 NDWY 19D
IMOVP NPYY DXAND DIVYY OPNYI NNN MNXPD AN VDY YNNY INIVN
2 IO MNY 58 0¥ .N7AD-1 PIN NIPIYD 1N NN NN XDV I8N

"What is most to be feared is that widespread
application of the Article may eventually lead to
the existence of a category of civilian internees
who do not receive the normal treatment laid
down by the Convention but are detained under
conditions which are almost impossible to
check."

YA Y1 NP NINNX SNDIN H¥) 1958 MHva Ty NVPA YV NON NN 12T
YNY DIMY DY DNNDD PIN DY INPPPN DY 2002 MVA DXV NWHnND 1949
NY2) 9927 .13.11.01 - XMINOWIN XN DY IMPNN OY 27NN 2001 MV ,0»PIN
NYNN .DOVIPINT DMIVYND ANANN NININ NN OMNNM ,NNANTD DT 0PN ON
NOVOYN MR PLIPINTN WNY NN ,N7AT-N PIN DY IMOVA DY DIOND NYYN

IRV

15.3.06 DYN NPTNAN MDY () 99 -1 93 DIYDA NNINNY NIYVLN YD PN DIDDY
95 NOSVN NN L,DMPIN MNDA DMNMY DY NYNINN BOY TTINNND XD ONPN INYNIY
5 PYD MYNNNI T IYOIN DY NTTHINNND PN TN N2 TINNXY ONIN,TD
NYD N DD PIY OTHRYND IN N OO, MINKD 79 PYDI NYAIP T2 T NMINND

IONN INYNI DNIN
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92999 1210 NPAYN IN DPNN AW NIIN : HNIND INYIIY IYSNIND

7.8

AV 7Y 0909 10794 DY PIYA POYN VAYNN NP2 TIAD DV PITN PO 1NN INRD
105 PNTP LIIVN TIAD P2 NOWIN TIAD) 1 NYTA YAPIINA,97 (1) N T79 PHVAN
DOMNY ,(7048/97 9751 -2 NOIMVY NION) MNP GOPI OMIN INYNI DTN PINND
9YT-2 PTN PO NN DIV DOND NT IINRND . 7N SON9) 12”7 JY NNPAN MMINND

.D»PIN PNYA DYOMY HY ONNODD PIN DY INPYPN 79D 12190 7048/97

179y PIN PO DN NYT DY NNPA INNNI (1D NIDI) 7 Y9N3 12”7 HYW 9NN
PO ININA DWIWNN DY DNITHIN TNSD NMIVON PITID D) 1D DMaNNN .10/94
JNINDIAN VAVNN 9D DY TNNX MPA TINY IATHY T (D0INIAYN DINNYN) PT

DMNNA ON ,(NIINAY DMV DNNIND H21D) 112D - SRIW YONY 7D DIV DMANNDN
NN2NN NPT AR OPDY DINND W 197 ,NNNoN YOnd

SV DIVVYN NN NOPNN MNIAPY ¥ NNNONN OOT 290 DMIATH ANND NPITA DVD
DN ONMITHND NPIVIRD .(MNNY 235 TNy NINRI) NNNDNN OPT 19 DY DIYIVIN
: oNYd

PIO YN DMYIYHIN PON .DVDNIV 0N 10794 N7NY -1 DXIVIVNIN (N)
oy 995 PIY TN XD DPYN .I8YNI DPOINNY 1DWNN TN DUNY NN I
: 9D ININNY 236 YA DIANNN DXYIP T

“It follows that even if some of them were originally
classified as terrorists, that status has expired and
provides no basis for their continued detention.”

DN /PPN YNY2 DMY” MVXAD NSTI NN DXYI NIN 7ODNIVY NVIIN
YTIYNY TPYY ,NPI2Y 3N SNNRND OPIN PNDA ONIDY NPINNA NNON N THN
INYD IUNY NN OPD INKRDY INT AN MDD D99 1o

)72) YN DAY NINN 9D DMINND DINIIN 0N 10794 07Ny -1 DXIWIVHN ()
(Nary

NONYY NYVLIAYY VYNNI NN TN NAYY TINN D DMV DYIANDN
L(MNNYD 237 my) DWIYNIN DY DTHYN

TI25 YV INY) NN IIPID) INDNAY DY DMININND IR DIPID DMIINHN
VAYNI MYATN N2V TINN DY NTHYNI TMOPN NONYI 1PHYN LOVNN N2
1501 MNINDIA VIYY PA MONIPN MNAND NND NN ORIV HY 929N

L(MNNYD 241 — 237 my) NNIMND

2 NPPY YY TOIND TN N2 TINNKY 33 Y0 D DL DIANNDN

— 241 'Y) N MIINDIA VOYN DY THYND NITY MDD ININID M ,NAY
(mNND 243
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“The main question is whether the appellants can be
classified as “civilians”. They me be thus classified if
they are not combatants, as defined by Article 4 of the
Third Geneva Convention.”

DNNYN MY BN 10794 N7NY -1 DXIVIVNHN

MmN I 595,019 295 MmN oMY S NITHNND DY MY 7NPONAINY NN

Sy¥a NN 1977 mvwn 151710179 75 ©0Iyv 0aNNN L(MINNDD 247 oY) 1977
1AW NIANIN NITIND 1921 POY NIINN KD DRYY NITNI 2DVIVIVONP THYN
(MNND 245 my) IRIYY DY NON MIPNR DM MDD

NYVY NOIDY HNIY D NN NIVYYNIN IRSIND YD DNV DDPVNN DI1ANNDN

I 57110199 N5INN PN DY NNNDH MY XY NIN DMDN 7DMDY ¥ XD THN
PPN ARNIN .Y DAY NINN YD NIIND 12 MINIY XD XD TPNDY 1Oy
: 9D INI 247 /Y3 AN NYa NI ,DM9ANNN HYTY N

“Since Israel is bound only by the Third Geneva
Convention and since its courts are required to apply
only this Convention, it would be possible for an Israeli
court to determine that the appellants — who cannot be
said to be protected persons under the Fourth Geneva
Convention — can also not be said to be prisoners of
war under the Third Geneva Convention. The
conclusion that such a determination would be possible,
however, does not imply that it is either desirable or
necessary.

It may not be desirable because a conclusion that
the appellants do not enjoy the status of prisoners of
war does not legitimize their continued administrative
detention in and by Israel. Quite the contrary, as our
critical review of the judgment proposed, the Detention
Law offers no acceptable grounds for their continued
detention. If they cannot be held on any other legally
sound basis, the inescapable conclusion is that they
should henceforth be released.”
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PIN NXIM ,NTHRN NMNA, NPTHN PNV DY MWD 3T 12 WY INK PIN W 1) INdH
DTN OTR NMOTL YN PINY W) OTTY UK ,(DI8YN) DIPN NYY NPOND

ANV MR

62/...

193

.194



-62-

TIOND 1IN DY D NN (YO NADI) 98INIPY PX97M DV NTHRYN D 52 — 51 /Mya
MMOND PIN 29D DMN NSYD M) ,1NNDN MY 7OMPIN YNba DYIMD’-1 19910
: PNTNRN PIPY YWY PITPIONN 1D ,1IND YN 1NV ,(D3I8YN) DYPN NYY

DMY -2 N9 ] 199N HYAN NN AW»Y 175 RHNY PN
02MYN PIN NN NN [ 'YND — NNNDN MWD PN YN
LINNN DIHNIND DIISYNN PIN YWY DIPIN NYan
YNIA 1 MININ’ VY N2 MNI9N AYYAN 9N DY , AT PN
YUY NINN IN NN NITNN YNNI TWARN NIN NHYNID
NN AW 0MYPN OY THNNN NIN T3 ,99901 NIN 2930
-1%20 VAYNN MYNHT Oy O»PIN INYAN DMMYN PN
YUY ONINY NN YINY IWANN NN 79 HY 90N ININY
9 NN 8PN PINNY PRY 111291 .D2I0N DINY DN
19V ,NAINN SWYN DYDY 1Y NNNDN MHIYI D991 DIINY
N ,NIY 23 Y PN NV NPIND NHAVYNI NN NPIND
POV NPYNOY NITDN NINMY DISYND APNYN NIV
DYI8YNN PIND 935 ANYM ,MMIND N NP NN

R-BFOiYn)

$ O PIN MY 9N IV TRIY B’DNINN BII¥YHRN PIN
7, AN INYNAY SYSNND IN1NA HININ DIND 13D

(MNP NY MWYTIN)

)T NO2N NOY L INYNA NOTNHN PNV NX DNIDNY DIWIN PITNND 1M DN ONA
DYY 75 DX ,ONIVN DRYY NSV NPIDTI NNIND DY TINY 10N 9N DY 7HNona
IWIAND MLV NN NAWNN T NY OPPIN PN OMIND DY DNXODD PIN PPN N
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PMNRD TN NN (PTPONNY TA22 NHPN WD PND) 1NV DY NTNMIRD NIDNNN
PIN PPN ODMON VIYNI MNNKD NN YIND TNNN NND .OTR MNRY 919NN
: 1998 MWN DTRN NPIN

Human Rights Act 1998

o) Y9590 _ Current Law — Statutes -3 0999V 95 ,7INN NOIN PHYN 278N
JND NODID YNIDMY ,MIYID) 9201 Y939

, THNNA DM DXOYD INMIN 1998 MWD DTRN NMMIT PINY NHYNIN NIVINA

,5 Pyoa .(right to liberty) 1MINS MDD DY NN WYY, MNKD 5§ §P¥0 MY
WIAPIY DMIMDN DININ TMIND MDD YN N 1D ¥ap) NN (1) OP Pyo

A8YN L () (1) 5 PYD) WO HY PT I NN NYWIN INNT TONND 1N ,Pyoa

,((c) (1) 5 9yD) 029NN OINY TV YN, ((b) (1) 5 PYD) W’nda YW IX NIoN Hva
NONDIN MY 292 INAND NIN DY IN DN DY MIPIS DY DMIYVN POP DY 1SN

SV M9D NOYN ,MPATH MONN NXN YN 1N DY OTX YW 1syn L (d) (1) 5 9yo)
((d) (1) 5 9yD) DD D NN DOVDINIMIIN HY DINYNI W PN

LN, () Mwn Pyo (1) JOP PYO L5 PYDa NIMN MIND MIINN NIDN NMVD
1T DXVPNY DTN IN NPTNHD DY MHPIN KD NI YNND MN DY DTN XYY 1) 15
DINN NPTHD INNON DYDY IN DPTHNN IVITID DN

ND IN,ININ MPNNY, INTHNND DTN INMN DY IVITID DN DOVP) RD ONX
,PIN MNO NN NNTHAINMNY DN D) ,IXYNA DTN IMN DX PPN PPYHND 1N

Chahal : yiya DTN NIDY YPRN LIV N YT DY NYIAPIV NIONN NI NN
v. UK. (1996)

IN ODNIN XYM NND [, NINND (1) 5 PYDI NV MPAXY NINX NIVN DY INYN
15 PYD 1ONND NN .IINNRD 5 PYD 295 |, NONX N1N 799N sNYa oMY HY NS
M»TIo PNN (1998 OTRN NMMDT PIND NNYRIN NIDIN PYON NON INI) MNND
»N DY DMNHPN DIPN AXNI I2YTH TYND [, ININD NININD MOLDY MNND T8 \PIY

YN M0 NVITN DT, NNIND

TN L1998 DTNRD MMDT PIN TIN ON YOIN XD DTN NMDTY MNPNN MNND 15 Pyo
NOVNNI YW RONPY N O DY MNNRD NINNNND MOLOY )MV yap Pind 14 9yo

.(Secretary of State)

Y521, 07NV DMIYLN NNODD /7 INYN IWIRD TN DYV NN ONNRA PN T2
DYON DVPN INYND APNI IWNRD VIP) NIVNYD ROV PO PTY Tynd
TINMND NVO PNNN NFYNN W OT DY IN PPNND ¥, WITIN XIS D1V
14 YDA WO NN INND NIPNNY MINDN .ODTR NN MNPNN MNND 5 PYo

.1998 DTNN NMIDT PIND

647/...

197

198

199



-64-

,PMAPY INAY ININDIIAN NIV MNPNY ,A7NIND 2001 120VIDA 11 SNPN MIAPYI
- NI PPN ,OPNYa YT (Home Secretary) monNa 090 v

The Human Rights Act 1998 (Designated Derogation) Order 2001.

091 AW 18”7 NOPN WNY PNY /a5 NADID 10N I8NN PRYN 278N
J9INa

YMINOWIN IND GPIND IO 1YW DY IMNIA 11,2001 9392939 13 -2 GPINY ©ID) 1NN
Sy TYNN I2T,TYNRNL POX DNMN TIYY ,11.9.2001 PN MIAPY ,27NIN NOV) DY
NTRN NV P2 OVIVN /2INVIAN DINNN

YION IN) NOON NTNINNDN NITNNTD D YAP) NPINNI DMIN W DY 18D 2 Pyoa

595, MIND MITN IMIYY ,OTN NN NINPND MINND 5 Pyo MmN (derogate ,
8D NADINA LNV

91N),11.9.2001 -2 -2 27NN IZINNNY NIOVN MNNAT 1PIANN INNT , IND NADINI
: 9D

“There exists a terrorist threat to the United Kingdom
from persons suspected of involvement in international
terrorism. In particular, there are foreign nationals
present in the United Kingdom who are suspected of
being concerned in the commission, preparation or
instigation of acts of international terrorism, of being
members of organisations or groups which are so
concerned or have links with members of such
organisations or groups, and who are a threat to the
national security of the United Kingdom.”

DTN NMIDD TPANPNRN MINND 5 PYO NMINNNN NMVON I NI ,IND NIDIND TYNNA

2 Y WX ININDAN NIV PARNDD MDUNINI IYTN PIN NYSN DY 7172 Dvwn
: NI NDNPN MW L14.12.2001 -2 GPIND DI WINN PIND .NMIYTN I8YN NMOND

Anti Terrorism, Crime and Security Act 2001

S0 PARNRY PINDY NP WNHY 1919

Current Law — Statutes, 2001, vol.2, -3 0979V %95 PINNN PHYN 278N
A2 NODID YNDM INPIPND YR PINY 9200 Y927 0 HY919N ,chapter 24

N9Y I8y NMOno (Part 4) Ow o waan pHNa yap 2001 MwvN 99903 pannd pinn
Y D YAP) ,PIND YA PONA NNNN L,PIND 21 9P¥0a .D»NINVIA DMNIYVN) VIVN
NTNINNDN NIDNNA DTN ININ DV INININ 1D NPNNNN NTIVA ROXIND INWI NHWNHNI
N POV NDNN VDNV NIN DTN INMIRYY IPTHN PHVIY MDD INNIN
SY DNNODI PIND IIPYIN NATIPN NND OPIN YND2 DAY =D NOTI) NN NYYND
,DOPINN MY NAMWYNT TINIRND NMDAYNN NMNDY, HRIWI O»PIN YN DNDMD

: (3= 1 DNIVP DXPYD) PYDN NDN NN XX
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“21. Suspected International Terrorist : Certification

1) The Secretary of State may issue a certificate
under this section in respect of a person if the
Secretary of State reasonably — (a) believes that the
person’s presence in the United Kingdom is a risk to
national security, and (b) suspects that the person is a
terrorist.

2) In subsection (1) (b) “terrorist” means a person
who - (a) is or has been concerned in the commission,
preparation, or instigation of acts of international
terrorism, (b) is a member of or belongs to an
international terrorist group, or (¢) has links with an
international terrorist group.

A3) A group is an international terrorist group for
the purposes of subsection (2)(b) and (¢) if - (a) it is
subject to the control or influence of persons outside the
United Kingdom , and (b) the Secretary of State
suspects that it is concerned in the commission,
preparation or instigation of acts international
terrorism.

1N PODMIVY NXINY NTIVN 1T IRNINY ONY YIP NIV PANNY PINY 23 9oy
) ND OO TN MY L,10T DO NODY, DD PIY NTNYN XOD INYN 1NN
() (1) 5 PYON VLD NINN NI NI NNON .WIPIHD DIHN 1T DOVPI KDY WY
DTN NPIDTY PIND MIYRIN NIDIN NNNINY 19 ,OTN NI TPNPNN MINNY

.1998 mwn

PYNINI NP DY MNP 19T 2001 MWD DN I DY INM NIV PANND PIND
NIDOY TN LY ,9M0 NNV ONPYPNN TONN DY IMPPIN MOXY .NY NXIND)

NYSD 0PPIN N9 DINMY IN) DPHMINIPI NIV MININD DIPNWNN DIOD NIV
-1, 0TNYN P2, YNNI NP NMDN MHVOWNN IR INT,(ONIYI PINN

A & others v. Secretary of State for the Home
Department [2005] 3 All England Law Reports 169.

SOMNYN 1% HY 11N PO NP WNY 19NY

S99 N0 1191019 ,16.12.2004 -2 1503V )21 POIN PNYN 278N

PINM DN9N WX, 1998 MIVN DTNN NIDT PIN 22D DYDY NNUMY NPPO 1D

2N PIN PO ,183 — 179 /MY 1IN ,2001 NIVHN NIV PANND
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PNN PINNY XN 2001 MHIVN NIV PANND PIND DY DMIIINN OIMINNDD THN
. DININND NAYIPNN DY NN IINRY 2ND 52NN YN AT P99, VIYN KDY |, INYN
DTMINHDD N9DNNN MNIINRD NDIAPN INYN MDND NPNIYNRN INND NNPN XD

SN AWNI RIY 9 1°2D NITR AVWNIY ) 123 ,NDI09 199N 93 NN 199N M
5 o301 NMVLON NN PNNY , 13.11.01 -1 029N Y HY I8N HX HVaY VIV yap)
M3y 2001 99902 PANNY PINY 23 PYOY Yap 199 , 09N MNIY VNN NINNY
MY INT) DTN 1919 59919RN NINNRY 14 -1 § DI9'PD NN 9919 MINN PIPYY Ta

. DMYIVND \NIW HOUYNN TYON NN DAPNI NYIYD 2D YA 1Ay, PTN POY 263

NN NINY D P2 NN NOY NPODNY NWTN NPdYPN PNY WY yap 0X1mdn ma
MOVOY AN NANT U, NIV PANNI TTHINNND PONN NYA NN IORY N PIAD
Lord Bingham of Cornhill vawn 098 mMNItH H9IIINND NIIND MINNIN

2 D PTN POAY 194 /0y ¥ap MIPOYN PN PO NN ANOY

“We consider the shortcomings described above to be
sufficiently serious to strongly recommend that the Part
4 powers which allow foreign nationals to be detained
potentially indefinitely should be replaced as a matter of
urgency. New legislation :

a. deal with all terrorism, whatever its origin or the
nationality of its suspected perpetrators ; and

b. not require a derogation from the European
Convention on Human Rights.”

NN D NN N THN D 1NAN 9N ,Lord Nicholls of Birkenhead ,qo01n vow
PIT PI9Y , IMIINDI NIV ANYN PPV OV NIIR DY IINYN IR PNNY ONPIT
0) DT NN NPT XIN 2T 2D NIY NN T DY .NPYTINND NWpR 1PN ,020m N

22 ¥2P) PN POAY 217 /HYa SV NN IIRY N2 12T TWURD

“The government, indeed, has expressed the view that a
“draconian” power to detain British citizens who may
be involved in international terrorism ‘would be
difficult to justify’ (see Counter Terrorism Powers :
Reconciling Security and Liberty in an Open Society (
(2004) (Cm 6147)pp 8 — 9 (para 36) ). But in practical
terms, power to detain indefinitely is no more draconian
in the case of a British citizen that in the case of a non-
national.”

1MV PNNY , DNAN TV DY 1NN IR VIS YWY yapy ,OXTNON M1 DY PTN PO
IUNY, DTN NMDTD TNPNRN NINND 5 PYD2 MIAPH TIND PNIPYN OONNRN PTN TN
TR ,1I32 NOANN ONO INYHN MDND PARYNN, NIV PIANND PIND 23 PYD 1D PION
8 YW 2193 193,19 Yy DwWad PN 1991 ,0TN NMIDTD TP PR NNIND 5 PYDY T2
11 DV
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YNYA OMNMDAY ,NIVI PANNIA TITHY NYA 1PV DD XD DN ,NYP 19N MIND

NN DIVIIND DOYN DOYNHVIN ,OMPIN

MINOYIN IND MY ,OTN NIOT DIND NIV PANNI 27NN A8NA PNTD PPND NV

DN9N W DY INND DY, DINNN DNV [ TOIRPINND N22APnn) 13.11.01 -n
N0 OIITIN YOOYN VAVNN NI MTTIVNN IMINY, (MDNNI

02PN YNY3 BINIY HY DINYN NI 37NHIND NN

.208
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-2 NN LY NI LADIN NOWI 270N 11.9.2001 YV 10N ONPNR Mapya
DY NN DTN ,IIT NYAN NOY ,INYNA 22TNND 1) PAY SMINOWI 18 NN 13.11.01
: NI IND DY ININDI NIV DY MDY ANMYN IX NTYP-IN 1NN

Military Order of November 13, 2001 , Detention,
Treatment and Trial of Certain Non- citizens in the
War Against Terrorism.

JTA7AAR NOWI DY SMNIWIN INN NNOPN WND 1ONY

SVHOMNOWIN I8N D ONTHY NN WD DXTNDN DY 27 1901 INPIIINN VIVNN TIN
YWY TN 0ININD MINDIIAN LAV TN TYIY GRI MNPIN dNYI NIN 27/NIN NOW)
.D»PIN N2 DM NP

NI W TN NYRWN DI .IP9NYY NN INTI XMINOWIN I8N DY INPNPIN NMOND
, LAYN NOY IPAINNY KDY DD PIY YTRYND ¥ 1D IINNI YaP) dPIiN dNoa oMda
2 A% NYN NOD

K. Andersen “ The Military Tribunal Order : What to do
with Ben Laden and Al-Qaeda Terrorists ? : A Qualified
Defense of Military Commissions and United States on
Detainees at Guantanamo Bay Naval Base”

25 Harvard Journal of Law and Public Policy 591
(Spring 2002)
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: " yapy Lexis Nexis n91Na ¥a1n ndxyn N9 Y 9N 12 Tinya

“If a person accused of terrorist activity does not
however meet the requirements of the Third Geneva
Convention as a POW, does he then benefit from any
protection under international humanitarian law ?
Such people would be counted, at that point, as what
the Bush Administration has declared them to be,
“unqualified belligerents” or “unqualified combatants”
— who do not meet the legal requirements to be POW’s
and hence are liable to prosecution under national and
international law for any belligerent actions they may
have participated or conspired in. They are to be fought
militarily as unqualified combatants, but if captured
treated as criminals.”

(PN NS NYXTIN)

2 9D NN IINNID 15 TNy TUNN)

“It is true that bona fide POW’s must be repatriated at
the “cessation of active hostilities” (although prisoners
serving sentences validly pronounced for war crimes or
other crimes may be compelled to serve them).
However, even if the detainees were not covered by the
Third Geneva Convention, a person may not be held
forever without charges or trial. At some point, in some
manner, whether through the vehicle of the
international law of war or some other avenue, the
question of indefinite and possibly permanent detention
without trial must eventually arise.

(MpPNa N NWYTIN)

“At some point, even as illegal combatants, they
must be charged and tried, but they would receive
no greater protections than the customary law
provisions already outlined under the discussion of
Article 75 of Protocol 1.”

(MpPNa N NWYTIN)
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Yaser Esam Hamdi & ors. v. Donald Rumsfeld,
Secretary of Defense 542 U.S. 507

,Lexis 593 0oMav 295 TN Poon PHYN 278N .28.6.04 -1 N PTN PO
DYTINYN 290N 13D TPNIN PTN PO OITINYD 1OND NN .12 _NHADID 1129019
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3 WY MTUNA DITIN 19759 3172Y 101999 NN 277 DY PININNY NN

,Souter Y NyT 295 .Stevens VWM GIVIN TPYRY VYN NYT AND Scalia VYMVN
TON NODY, D21 N0 YT PIAD PORPIIAN NIIX NP DY WIVNN DY 1INYN
IPINONYA N, MINY YVIVN

5w I8yn madw ,Scalia YW 110 NN TN ,VIWN NYT XN 0) 2D Thomas VYWD
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SNYIN DN MNTY WS YT MTYNN MTINX DDWN Y10 Iy 0Nd
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INITN YNND TN Y 5200 dND2 AT PI9Y I8YNI YPIN dNYA ONIDA PXINND N YD

(Lexis Y¥ 019791 235,171 POAY 7— 5 DY NHNY INI) NN 2IvNd

P2INND 11 D MYV NNHNY MVIVYN XNONOND ,Quirin NOON Sy MONPNONN DY
D PN NN DY THYN D PIYPY ODANY LIIT NYN XOD INYN YN dNDa DM
: PNOY INNNI NNPI NYIN, THYITN N NN

Knut Dormann “The Legal Situation of Unlawful /

Unprivileged Combatants” International Review of the
Red Cross vol. 85 (2003) p. 45, 59 :

“Despite the clear indications in the wording of the GC
IV, some legal commentators seemingly do not
recognize the applicability of GC IV to unlawful
combatants at all. However, they do not give any legal
reasoning for their position. It is merely asserted that
GC 1V does not cover unlawful combatants ; an analysis
of its article 4 is not provided. When these authorities
refer to case law (in particular ex parte Quirin), it is case
law that predates GC IV. Considering that the issue was
simply not specifically regulated in any instrument of
international humanitarian law before the adoption of
GC 1V, this approach is somewhat doubtful.”

1942 MWD 1150 ,1949 MWN MWD NAYI NINRY NNTP ,Quirin NION , IIN NN
SY MONNDNN TI99) ,07PIN YN DINMY DY DTHYN Y2)D PNV IDINDIN VAVNN

Sy NN Quirin NOYN

DMINNDN NX MYYNRNDY INPIIIND VIVNI MADN MION NIDNINN N D270 NYT

0 6 TNY MY NV, 5 Ty NI 1949 v AN on 0y X, Quirin NON Yy
PTN PoaY UKD

NNNON vNvy N9 MYNX  Hamdi 7 pooa 01390 nyT M Nyv> DX yIvnn
Hamdi 5550 /7990 'nba omb” oy 105 v 1853, 3902913900 ININD*AN VOVYNI

DN NI SPIN SNY2 BMY 23 NIYOY NNINONX YNRYY M2 1998 ,Quirin H550 ma,
55 799N PPN NI NN PYY NN RY MPAID N2V NINNRY 7PN Sna”

.de facto Y1) de jure yn oy

INPIIAND 9139390 VOWNN NX NIPWNN NION NN Hamdi T posa 0010 nyT
N2Y) TIIND MTPYY PRPMINDND VIYNI NIV NMIY> MOON DY THNONI ,7a%a
ND ,IMPIN VMVN DY DN NYT INIP TINN N2 MXID YNNIV Y9 YA
MO ONIY YY , XY IN NYN MYIAIN DAY MINN DN NYRYY MON»NN YD NN
NPVAYN MNXNINOND XY DN ,NVPA HY MDY MON»NN YD PR LD MD PN

DIVNMIND MNINDIAN LIVNI MODI
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JHamdi
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MINDIAN VAVNY DXTHINN DNPN HYA NN OPNPIN MND2 DN NOX DXPYOVY
MMINDAN VAVNY THINHD NN OMPIN dNDA DOMY DY DNNYD PN IV

INPINND VAWM Quirin Y Hamdi 7250 9N 5y »1009m00

LIVNN TV INTHYN INY DXINT ONP VN 0) NN Hamdi 7 pooa 00 nyt
DN NNN DY ND NHRD) OPPIN OND DIMD DY DTHYN 12)D 1I0IMINN MDINDIIAN
YTHYN DVA TN 110DY VAVN N INNY DY DUNY DIPIYIN DINMP LOINI
NON M1AY N8Y 1BV MNTIP MIONN MOVDI  PRPINND VAVYNN TINT IDPAIM
TV ,7 /19y TMPIN VMV NN YIAND DVN_QuIrin NIYN NPT ,INN N NIV

: MY

“Quirin was a unanimous opinion. It both postdates and
clarifies Milligan, providing us with the most apposite
precedent that we have on the question of whether
citizens may be detained in such -circumstances.
Brushing aside such precedent — particularly when
doing so gives rise to a host of new questions never dealt
with by this Court — is unjustified and unwise.”

INPYIIN NN POINNY PR D INYT NN WD 0N nyTa dnv , Scalia VMWD
Y59 PID YNRYND W, NPTHN TH MY TIVN XIN DN MDY, LIVN NOD I8yNa
NPT MONNY THOM DPNPN , MIVON MPN PO INTHYN DN .NTH2 P
VY PYN M0, NYYI KD 2T DOXIN .DNNYND Ny, NPIN TIMIAPH MNMDN

APYUNI NV, 14 1Y) 9YIYNn DY 1ISYN NN SV NYIYN NN DapY

™M YW N9 MYV NN NPT PO D yap Scalia vVMWN , Quirin - NOON 2D
: 27NN OINRITIN )POYN VAV

“The Government argues that our more recent
jurisprudence ratifies its indefinite imprisonment of a
citizen within the territorial jurisdiction of federal
courts. It places primary reliance upon Ex parte Quirin
317 U.S. 1, 87 L. Ed. 3, 63 S. Ct. 2 (1942). A World War
II case upholding the trial by military commission of
eight German saboteurs, one of whom, Hans Haupt,
was a U.S. citizen. The case was not this Court’s finest
M°”
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15.3.06 DY NYTND IMDY 60 PYDA NDNY ALY DY 119010 VIVISN TINN
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"... a belligerent may intern people or place
them in assigned residence if it has serious and
legitimate reason to think that they are members
of organizations whose object is to cause
disturbances, or that they may seriously
prejudice its security by other means, such as
sabotage or espionage ; the provisions of Article
5 of the present Convention may also be applied
in such cases.

On the other hand, the mere fact that a
person is a subject of an enemy Power cannot be
considered as threatening the security of the
country where he is living ; it is not therefore a
valid reason for interning him or placing him in
assigned residence. To justify recourse to such
measures the State must have good reason to
think that the person concerned by his activities,
knowledge or qualifications, represents real
threat to its present or future security.

The Convention stresses the exceptional
character of measures of internment and
assigned residence by making their application
subject to strict conditions ; its object in doing
this is to put an end to an abuse which occurred
during the Second World War. All too often the
mere fact of being an enemy subject was
regarded as justifying internment.
Henceforward only absolute necessity, based on
the requirements of state security, can justify
recourse to these two measures, and only then if
security cannot be safeguarded by other, less
severe means. All considerations not on this basis
are strictly excluded."

(N —OHY MVWYTIN)
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